ITEM 8A

To: The Honotable Mayor and Village Council Date: September 9th, 2013

From: Eve A. Boutsis, Village Attorney Re: Village Attorney Update

A, Ordinances —

1. Staff has been directed to work on the draft driveway ordinance presented by CP
Tim Schaffer and to bring the matter to the May Council meeting for first reading of the Ordinance.
The matter was first raised during the April council meeting under "Other Business." The matter
was futther discussed during the April COW meeting, Fitst reading held duting the June council
meeting. Upon second reading during the July 8, 2013 council meeting, the ordinance was enacted.

2. Staff has been directed to work on the "NPO" ordinance as it relates to
"grandfathering.” This matter was taised under "Other Business” during the Aptil Council meeting,
‘The matter had been raised, in various forms by Council Petson Patrick Fiore, Council Person Tim
Schaffer and Vice Mayor John DuBois. Staff is starting their analysis of this request. Staff has
begun working on this request patticulagly as it relates to vested rights, nonconforming uses and
application to Code, etc.

3. An ordinance relating to door to doot solicitation of services or goods. The Village
has an otdinance enacted in 2010, based upon a then county code provision prohibiting doot to
door residential solicitation of goods or setvices. In intetim case law has precluded such an
ordinance. The Village Attorney upon being notified of same proposes a new ordinance consistent
with case law. The MDPD legal unit has reviewed the draft ordinance and has approved same as to
form and substance. During first reading on July 8, 2013 the item passed without comment.
Second reading scheduled for September 9, 2013.

4, Began review of vatiance procedutes due to direction of Council, and at the
sponsorship of CP Patrick Fiote - relating to hardship standard and other standards utilized relating
to vatiances actoss the state. Working with P&Z, staff on 2 comprehensive analysis of the vatiance
issue.

5. Revised AIPP ordinance as to application to residential propetties - to remove the
application of fee to said residential improvements. Requested by Council Person Patrick Fiote.
during first reading held on July 8, 2013, a substantial modification to the otdinance was made,
which requited the item to be rescheduled for a new first reading anticipated for September 9, 2013,
to also exclude multifamily residential.

6. Drafted two ordinance based upon House Bill 50, which was passed by legislature.
The bill creates a new provision in Chapter 286, Flotida Statutes, that requires public comment be
available on all items on an agenda- not necessatily at same time as item to be heard, but prior to
action. The Village's procedure overall alteady provides this forum, except that the Consent Agenda
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should be moved to after public comments. Additionally public comments for boards and
commitfees was also modified to allow public comments at the beginning of each agenda. A
violation of this procedure, could result in attotney's fees, litigation, and costs to the plaintiff. First
reading held on July 11, 2013. Second teading scheduled for September 9, 2013.

7. Began drafting Special Election and Ballot question per request of Council Person
Fiote telating to changing election dates starting 2014, per a discussion item on June Council "Other
Business" agenda item.

8. Began working on revisions to lot covetage for the E-1 District, based upon
direction from June Committee of Whole meeting, sponsored by Council Person Tim Schaffet.
First reading anticipated for September Council meeting as there was no regular council meeting
scheduled for August.

9. An ordinance relating to a Code of Conduct for all public meetings. This is an
ordinance for future good governance and is modeled after South Miami and Doral’s ordinance.
Secking direction from the Village Council whether to bring this item to 2 COW meeting,

10.  Upon receipt of go-ahead, drafting regulations, within one-year moratorium petiod,
relating to pre-annexation procedures.

11.  An ordinance relating to special event process ordinance. Heard on first reading
Novembet 1, 2008. Item tabled at first reading. Further discussion had at November 19, 2008
COW meeting and direction provided to staff regarding same. No further direction provided.

12, In reviewing the enacted Land Development Code and Village’s general code of
Ordinances it has come to staff's attention that cettain edits are trequited, including certain
“scrivener’s errors” type items, and certain edits staff recommends. For example, between 2002-
2007 P&7, was known as “Community Development.” All the code provisions dating prior to 2008
need to be modified to reflect Planning & Zoning Depattment and not Community Development.
Additionally, any code provisions, outside of the LDC that reference a County zoning map
designation needs to be modified to reflect the cuttent Village zoning map designation. Staff is not
planning to bring this item to a COW as it truly is a sctivener’s error type ordinance, due to the 2.5
yeat review and adoption of the LDC. Staff anticipates bringing the item to the Village Council in
December 2012, 'The Ordinance for first reading and cover memorandum has been prepared.

13. A resident requested a modification to the Village’s Land Development Code. The
Miami-Dade Board of County Commissionets has amended the Ordinance Relating to Zoning
Regulations of Awnings, Canopies and Tents by amending Sections 33-64, 33-65, 33-69, 33-71 and
33-77; and deleting Sections 33-72 and 33-81 of the Code of Miami-Dade County. This
amendment, among other things, changed the backyatd sctback requitement for awnings from
twenty-five feet to ten feet. No action has been taken on the request to mirror the Village’s Code
to the modification requested to mitror the County Code. This item will be brought to a COW for
direction.
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14.  Creation of ordinances relating to filming on private property. Sponsored by Mayor
Shelley Stanczyk.

15.  Modification of the Village's Noise Oxdinance. Requested by Council Person
Lindsay. Discussed during June COW meeting. Will be working with CP Lindsay on this item.
Some modifications were made to noise ordinance as part of item 2, above, relating to NPO.
Second reading of the revisions enacted during the November 2012 council meeting. Residential
dBa modified to 60 {day time houts) and 55 (evening hours).

16.  Staff has received Village Council authotization to draft an ordinance to create the
process for implementing the citizen initiative relating to increase of student population at ptivate
schools. A draft has been reviewed by Planning and Zoning and the Clerk’s office. The draft is
being distributed to the Miami-Dade County Elections Department, as the Elections Department
shall have to coordinate with the Village on scheduling an election/ballot and the procedures for
calculating the 2,000 foot radius from a private school, along with registered votets. A meeting was
held with the MDC Elections Department. This item was discussed during the Januaty COW
meeting and staff will begin drafting and review to bring this item to the Council. Sponsoted by
Council Petson Joan Lindsay. Staff will bring this forward to a future COW and is anticipated to be
ptesented at an upcoming Council meeting.

17.  An ordinance amending section 2-49 of the Village's Code of Ordinances, relating to
Village Council meeting procedures - requiting the silencing of all electronic devices during council
meetings by audience, staff, and council; and providing for the Police Commandet to act as
"Sergeant at Arms". Discussed during the July 2011 COW. This item has not proceeded to a First
Reading. Awaiting further direction from the Council. [Sponsoted by Mayor Shelley Stanczyk].

18.  An ordinance relating to RLUIPA review procedutes to require an administrative
review process of any allegation of violation of RLUIPA, through a quasi-judicial heating process,
priot to file of a lawsuit relating to same. Proposed for a future first reading,

19.  An ordinance relating to ptocurement - providing clarification of certain
procurement procedures relating to State Statutes on competitive negotiation. Proposed by Building
Depattment. Not scheduled for a council meeting at this time.

20.  An ordinance relating to business licensing; making the provisions of chapter 6
relating to licensure; to comply with chapter 205, Flotida Statutes; providing state exemption for real
estate brokers; broker and sales associates. To be brought to a COW for discussion. Staff request
tevisions to the enacted code relating to business licensing to provide additional clarity to the
chapter.

21, Section 10.1 of the Chatter entitted "Neighbothood Protection" requires the
development of an implementing ordinance. Staff waiting for direction to proceed in developing
same.
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B. Contracts and Pending Items
1. Attention to pending county otdinances that may affect the Village with 2 county-

wide application.

2, Attention to Fite Station - Communications with Mr. Catlos Hetedia of MDC Fite
Department; attended meeting with Mr. Scott Silver and P&Z Depattment; attention to application
fot zoning heating - this matter will involve a Comprehensive Plan Amendment to the Future Land
Use Designation for the proposed fire station at the Palmetto Bay Village Center. Pleasc keep track
of any communications with the applicants or community for disclosure at the upcoming heating.

3. Attention to various public records requests.

4, Discussions with Mr. Jetry Proctor counsel for the Alexander Montessoti School -
regatding possible election to increase student population, consistent with Charter. Mr. Proctor has
requested that the tesolution authorizing the special election be placed on the May council agenda.
Mr. Proctot has reviewed the proposed ballot language. The application for increase in student
population and site plan modification was filed on March 20, 2013. The Village Council approved
the special election resolution. Mr. Proctos, although proceeding with the Village's procedutes, as
outlined in the Village Charter, has put the Village on notice of a "tesetvation of rights" due to a
recent Attorney General Opinion. The Attorney General issued an opinion, AGO 2012-32, to Clay
County stating that the county should not adopt an ordinance containing other landowner consent
to rezoning applications. This opinion does not addtess the power of referendum, the powet of the
charter, and the opinions relating to referenda, as protected by the State Constitution. An important
distinguishing factot between the ordinance the AG teviewed and the charter - is the simple fact that
the AG was reviewing a legislative action of "rezoning", via an ordinance. There have been cases in
Flotida that support citizen vote due to referendum action. The concept of refesenda is found in
the Fla. Constitution- Atticle I, Section 1 "All political powet is inherent in the people. The
enunciation herein of cettain rights shall not be construed to deny or impair others retained by the
people. Atticle VI, Section 5 of the Constitution specifically references refesenda, as provided by
law. The Coutts have held that a referendum is a basic instrument of democratic government, does
not, in itself, violate the due process clause of the 14th Amendment when applied to a rezoning
otdinance. The special election was held on June 25, 2013, Alexander School did not obtain the
needed 75% votet approval as required by the Charter Provision, Section 10.1. 78 votes were for
the student expansion (66.10 percent) and 40 votes against (33.90 percent). The special election
question failed. Mr. Proctor, counsel for the school is on vacation and shall return to the office the
fitst week of July. Discussions will be had with Mt. Proctor as to whether a legal challenge will be
made as to the chatter provision. A community meeting as provided under code was held on
August 29, 2013, by the school, at the school property. The item will be scheduled for an up-
coming zoning public heating,

5. Discussions with Mz, Simon Ferro counsel for South Motots BMW regarding
possible zoning application and process tegarding same. Meetings with Mr. Ferro and Staff
tegarding upcoming zoning public hearing, drafting of staff xepott, analysis of covenants, analysis of
requests, and possible dedication of land.
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6. Finalized KLA and Westminster resolutions, covenants in lieu of unity of title and
declarations of testrictions. ‘The Westminster resolution has been tecotded. The KLA resolution is
in the process of recording.

7. Negotiated draft settlement of Shotes at Palmetto Bay, LLC v. Palmetto Bay. Special
Council meeting held on May 20, 2013. Settlement approved during that meeting and settlement
executed at that time. Working with staff on bringing the revised site plan to hearing. Litigation
stayed through the end of August, 2013. The patties have prepared a joint request for an additional
stay, for an additional 90 days.

9. Began drafting "Class" appeal request to EQCB relating to Basin C waste water and
drinking water extension. Letter issued to "Class" to determine if the individual members desite to
"opt in" or "out" of the Class. Resident responses due one month after issuance of Village letter, on
July 22, 2013. County Commissioner Bell's Chief of Staff Eddie Borrego advises that the County
Resolution of support shall be ptesented to the Committee on July 9th and move to the full
Commission on September 4, 2013. Of course this schedule is not guaranteed, but is anticipated. If
not, there is no Commission meeting the month of August and the item would then be placed on a
Septembet agenda. Once County acts and community responses whether they would like to "opt
in" to the Class, the appeal request will be filed by the Village. 33 property owners ate intetested in
participating in the class.

10.  Assisted P&Z in drafting variance memotrandum and memorandum relating to
"grandfathering", nonconforming uses, and vested tights, per the direction of the Village Council.

11.  Follow up on various public records tequests. On July 11, 2013, the Council voted
to release the appellate shade sessions relating to Palmer Trinity. As the shade sessions involved dual
litigation (appeals and civil litigation) the transctipts wete tedacted relating to the civil litigation and
released as of July 24, 2013.

12, Communications with the Florida Commission on Ethics, and the Miami-Dade
County Commission on Ethics.

13.  Attention to SEC allegations by resident.
14.  Attention to zoning authorization letter relating to 8950 SW 152nd Street.
15.  Prepared memorandum with P&Z Staff as it relates to Variance standatds, and cost

of variances, per the direction of Council Petson Pattick Fiore and Council Person Tim Schaffer,
and as further directed by the Village Council during the June COW.
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C. Special tepott.

1. Continved to work with Fire Rescue on finalizing site plan and County approval
ptocess for the PBVC location.

2. Attention to FPL litigation. Over the past two years, active participation in the
litigation FPL was never authotized by the Village Council. The only authorization the Village
Attorney received was to file that requited agency tepott. Due to the agency repott requitement, the
Village was considered an affected patty and has been noticed of all the litigation. South Miami,
Pinecrest, Coral Gables, and others have actively participated in the litigation, filing alternative
corsidors, hiring experts, doing discovety, etc. Pet Council direction, the Village Attorney has simply
monitored the litigation, again, over the past two years, which litigation the Village was automatically
named in due to the required agency report as a single pole located for the FPL transmission lines is
located in the Village on SW 136th Street. On May 22nd, 2013, the Village Attotney advised the
Village Council of the intent to be removed from the litigation list - as the Village was being setved
with discovery, as trial was fast approaching, and as the Council has NEVER authotized
patticipation ot preparation for litigation. On May 22nd, the Village Attorney advised that a
withdrawal would be filed that week - a stipulation as to withdrawal as a party. On Tuesday May 28,
2013, the Village Attotney provided the Council with the draft stipulation of dismissal as a patty. No
objections were timely raised. The notice was filed and served on the parties in the FPL matter. This
action, as to the stipulation, did not requite Village Council action on the dais - as the council nevet
authorized a legal budget or active patticipation in the litigation. The Village has hired no experts.
The Village has not participated in the prepatation of a defense to the FPL transmission lines or
nuclear plant matter,

3. Please continue to tefrain from community contact on the Palmer Trinity matter as
the Village is in litigation — two law suits — the 2008 original action, the 2010 declatatoty action and
the 2010 petition for certiorati. An Attorney Client session was held on June 26, 2013.

4. The Village Attorney is secking dates to hold workshops on Ethics, Sunshine, and
Robett's Rules of Order as applied to the Village. Please provide availability dates of the Council to
the Village Clerk. The Village Attorney issued 2 memorandum on Roberts Rules in anticipation of
the workshops.

5. Conducted research relating to chatter enforcement related matters.

6. Drafted 2 ballot question relating to amending election dates going forward, per the
request of Council Person Patrick Fiore.

E. Litigation report. PFach council person should avoid discussions with the Community
about this possible project to ensure compliance with the Jennings Rule and due to attotney-client
ptivilege. Please maintain all records relating to any communications from thitd persons on this
propesty — tecord the time, date, location, subject matter. Please advise the community to refrain
from contacting you. As this information is ptivileged, an update will be provided individually
and/or at an approptiately designated attorney-client meeting.




September Village Attorney Update
Page 7 of 8

1. Palmer Trinity v. Village of Palmetto Bay: The Applicant has filed two civil suits
against the Village: the 2008 litigation seeks damages, while the 2010 litigation seeks to find our

quasi-judicial ordinance unconstitutional. The 2010 case was consolidated with the 2008 case, for
discovery putposes. The 2010 matter has been amended five times. A new judge has been
appointed to the matter, Judge Notman Lindsay, as Judge Langer has retited. Judge Lindsay recused
herself from the matter as she was patt of the appellate panel reviewing the last Palmer Trinity
petition for certiorari. Jeff Hochman of the Johnson Anselmo firm, hired by the Village’s self-
insurance fund, represents the Village in the 2008 litigation, As indicated the two civil actions
incorporate by reference the appellate matters and claims that the appeals contribute to damages for
the plaintiff. Mediation was held on June 3, 2013. An Attotney Client session was held on June 26,
2013. A heating on the Village's motion to dismiss certain counts of the 5th Amended Complaint
was heard on June 12, 2013 by Judge Beth Bloom. Cettain counts were dismissed, remainder
answeted by the Village within 20 days of the hearing.

Please be advised that Insurance coverage by the Flotida League of Cities ($5,000,000 policy) only
covers liability as to cettain cliims - the fedetal claims alleged in the complaint. Howevet, once one
claim is acknowledged by the insurance, defense coverage is provided for all the claitms. Should the
covered claitns be dismissed, the insurance defense as to the uncovered claims also goes away. The
Council would be responsible for the litigation costs going forward as to those non-covered claims,
as well as the liability costs associated with same. The Village does have liability protection as to
state tort common law claims under 768.28, Flotida Statutes, the "sovereign immunity" statute,
provided liability limit of $200,000/$300,000 petson/incident, unless a special bill is enacted by the
State legislature for a greater amount.

On July 11, 2013, the Council voted to telease the appellate shade sessions relating to Palmer
Trinity. As the shade sessions involved dual litigation (appeals and civil litigation) the transcripts
have been redacted relating to the civil litigation and were released.

2. Victor Garcia v. Village of Palmetto Bay, Case no.: 10-61452 CA 11 (Fla. Cir. Ct).
The Village has received a notice of claim as tequired under state law of a possible lawsuit relating to
the Village’s Dog Patk. The matter has been referred to the Florida League of Cities, the Village’s
Self-Insurance Agent, and Mr. Chris Steatns of the Johnson Anselmo fitm is handling the claim.
The Chiimant’s personal property, a young canine, allegedly died at Pertine Wayside Dog Park. An
investigation is under way. On Decembet 6, 2010, the Village was served with the complaint
alleging damages for conversion, battety, assault, negligent infliction of emotional distress, false
imprisonment, negligence pet se, and negligence. Mr. Stearns is preparing an answer on the Village’s
behalf. This claim shall be covered by the Village’s self-insurance provider and insurance counsel.
Our office is monitoring the litigation. All counts, other than the simple negligence count have been
dismissed. ‘This matter was settled during the month of June by the League for $2,500, and provides
a telease and indemaification of the Village. This matter is now closed.

3 Anctil v, Village of Palmetto Bay, Case no.: 11-14303 CA (02) (Fla. Cit. Cu).
Plaintiff, parents of minor child, sued Village on May 11, 2011. Matter transferred to League fot
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representation. Child allegedly hutt his arm during summer day camp. Any additional information
beyond tepresentation in complaint will be provided during any necessary shade sessions. Counsel
for Anctil withdrew. No new counsel has placed a notice of appearance in the file. This matter may
be dismissed.

4, Shores at Palmetto Bay LIC v. Village of Palmetto Bay. Appellate action (certiotari
petition filed) aftet denial of application by the Village Council on December 12, 2012. The Coutt is
to issue a scheduling ordet to hear the item. The applicant’s request was denied due to an
incomplete application amongst other things. Please refrain from speaking to anyone about this
matter until after the appeal petiod expites. The Village filed its answer brief on February 27, 2012.
The reply brief has been filed. Oral Argument held on February 13, 2013, The presiding Judges
were Korvick, Hogan-Scola, and Cynnamon. Shotes has filed a motion for a 60 day stay of
ptoceedings. The Village did not object. The Village Attorney held 2 shade session on March 4,
2013, at 6:00 p.m. on this matter to discuss strategy and settlement. The matter has been stayed
through the end of June (Second Extension). Settlement hearing held on May 20, 2013. P&Z
heating on the site plan, as may be revised, has yet to be scheduled. Applicant reviewing and revising
the site plan. Stay of litigation granted until August 20, 2013. Parties seeking an additional stay for a
90 day period to complete the public hearing portion of the settlement agreement requirements.

5. Recall Palmetto Bay PAC v. Village of Palmetto Bay, Case no.: 12-33876 CA 02.
Complaint served on Village on September 4, 2012. Emergency Heating on temporary injunction
and temporary restraining order held on same day. After heating, an agreed order was entered
distnissing 3 of the 4 counts of the complaint. Relating to advertising within Village events and print
matetial by political action committee. No advettising allowed in Village event or publications.
Howevet, the site, Palmetto Bay Village Center, with consent of propetty owner, could provide a
“booth" for Recall group, consistent with First Amendment law, including Parkland Republican Club v.
City of Parkiand, 268 F. Supp. 2d 1349 (S.D. Fla. 2003). Village filed a motion to dismiss on the
remaining count on September 17, 2012,




