ITEM 12A

To: Honotable Mayor and Village Council Date: December 30, 2013

From: Ron K. Williams, Village Manager Re:  Public Heating Variances

(| t % ﬂ . Otdinance for 1* Reading

AN ORDINANCE OF THE MAYOR AND VILLAGE COUNCIL OF THE
VILLAGE OF PALMETTO BAY, FLORIDA, AMENDING SECTION 30-
30.6, “VARIANCES”, OF THE CODE OF ORDINANCES OF
PALMETTO BAY ESTABLISHING VARIANCE REVIEW CRITERIA
AND PROCEDURES PROVIDING FOR THE REPEAL OF ALL CODE
PROVISIONS AND ORDINANCES INCONSISTENT WITH THIS
ORDINANCE; PROVIDING FOR SEVERABILITY; PROVIDING FOR
CODIFICATION; AND PROVIDING FOR AN EFFECTIVE DATE.
[Sponsored by Council Petson Patrick Fiore].

BACKGROUND:

On June 3, 2013, duting the "New Business" pottion of the regular Village Council meeting, the
Village Council directed staff to tesearch the Village’s existing variance tegulations, both Public
Heating and Administrative, and return with a report and possible options as to modifying those
regulations. The findings of that study wete submitted at the September 9, 2013, Village Council
meeting under the Village Manager’s teport. Subsequent to that meeting, Council Person Patrick
Fiore requested that the item be brought forward as an Ordinance, reflective of the findings
contained therein. This repott is specific to public hearing variances. The full report submitted on
September 9, 2013, is provided at Attachment A. That report suggested providing both a Sttict
Hardship path and a General Compatibility path. The suggestion on latter option initially included a
supet-majotity vote option, however that was changed to simple majority per the request of the
sponsoring Council Person. That proposed ordinance was presented at the December 9, 2013,
Council Hearing,

The existing variance provision was adopted in 2009 when the Village created its Land Development
Code. At that time the Village desited a Vatiance Code that relied principally on a “Strict Hardship”
standard. 'The proposed ordinance presented at the December 9, 2013, council hearing reflected
continued with that standard but also included and alternative General Compatibility path. During
the hearing, the Mayot and Village Council directed staff to eliminate the Strict Hardship provisions
and return with a proposed otdinance that was solely General Compatibility in nature. In drafting
the ordinance, staff sought to utilize criteria that provide for some level of measurability so as to
provide approptiate guidance in the decision making process.

ANALYSIS:
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The proposed public heating vatiance otdinance was reviewed for consistency with the critetia
established in Section 30-30.7(b), of the Village's Code of Ordinances. The Background Section
provided above and Attachment A shall be considered supplemental information to this analysis and
thusly shall be incotporated into each ctitetion delineated below. The following is a review of those

critetia:

Criteria (1):

Analysis:

Finding:

Criteria (2):

Analysis:

Findings:

Criteria (3)

Analysis:

Findings:

Criteria (4)

Whether the proposal is consistent with the comptehensive plan, including the
adopted infrastructute minimum levels of service standards and the Village’s
Concurrency Management Program.

The Comptehensive Plan does not address vatiances. Regardless, all developments
must be consistent with the provisions of the Comprehensive Plan at time of
obtaining a development order (ie. building permit, site plan resolution) on an
application.

Not applicable.

Whether the proposal is in conformance with all applicable requirements of Chapter
30.

See Background Section for Public Hearing Variance. There does not appear to be
any patticular provision of Chapter 30 that conflicts with the proposed otrdinance.
The proposed critetia attempt to provide for measurable standatds regardless of the

request type.

Consistent.

Whether, and the extent to which, land use and development conditions have
changed since the effective date of the existing regulations, and whether the changes
support or wotk against the proposed change in land use policy.

See Criteria (2), above. The existing vatiance provision was adopted in 2009 when
the Village created its Land Development Code, At that time the Village desited a
Variance Code that relied principally on a “Strict Hardship” standard. As variance
requests began to come befote the Council, it was discovered that the adopted
standard did not provide for the flexibility needed to accommodate development
types that contributed in a positive way to the community and often with
development standatds reflective of existing development pattetns.

Consistent.

Whether, and the extent to which, the proposal would result in any incompatible
land uses, consideting the type and locations of uses involved, the impact on the
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Analysis:

Finding:

Criteria (5)

Analysis:

Finding:

Criteria (6)

Analysis:

Finding;

Ctitetia (7)

Analysis
Findings:

Criteria (8)

Analysis

Findings:

adjacent ot neighboring properties, consistency with existing development, as well as
compatibility with existing and proposed land uses.

See Criteria (3) and (4). Use vatiances ate cutrently prohibited by Code and continue
to be so with this proposed ordinance.

Consistent,

Whethet, and the extent to which, the proposal would result in demands on
transpottation systems, public facilities and setvice; would exceed the capacity of the
facilities and setvices, existing or programmed, including: transportation, water and
wastewater services, solid waste disposal, drainage, recteation, education, emetgency
services, and similar necessary facilities and services.

The proposed amendment does not impact on the above systems as they are
principally a function of use and not physical development standatds of a structure.

Not applicable.
Whethet, and to the extent to which, the proposal would result in adverse impacts
on the natural environment, including consideration of wetland protection,

presetvation of groundwater aquifer wildlife habitats, and vegetative communities.

The above systems ate regulated by Miami-Dade County, and as such, any
development that impacts those systems must first receive approval from DERM.

Consistent.

Whether, and to the extent to which, the proposal would adversely affect the
propetty values in the affected area, or adversely affect the genesal welfate.

See Ctiteria (3) and (4) above.
Consistent.

Whether the proposal would result in an orderly and compatible land use pattern.
Any positive and negative effects on land use pattern shall be identifted.

See Ctitetia (3) and (4) above.

Consistent,
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Ctiteria (9)  Whethet the proposal would be in conflict with the public interest, and whether it is
in harmony with the purpose of Chapter 30.

Analysis: See Ctitetia (1), (2), (3) and (4) above. As reflected in the Criteria above and the
study attached at Attachment A, there is no conflict to the public interest.

Findings: Consistent,

Criteria (10) Othet mattets which the local planning agency or Village Council in its legislative
disceetion may deem appropriate.

Analysis: As per the direction of the Village Council.
Finding: As determined by the Village Council.

FISCAL/BUDGETARY IMPACT:
There does not appear to be any fiscal or budgetary impact of this amendment.

RECOMMENDATION:
Decision for the Village Council.

Darby Delsalle, AICP
Planning & Zoning Director




ORDINANCE NO.

AN ORDINANCE OF THE MAYOR AND VILLAGE COUNCIL
OF THE VILLAGE OF PALMETTO BAY, FLORIDA, AMENDING
SECTION 30-30.6, “VARIANCES”, OF THE CODE OF
ORDINANCES OF PALMETTO BAY ESTABLISHING
VARIANCE REVIEW CRITERIA AND PROCEDURES
PROVIDING FOR THE REPEAL OF ALL CODE PROVISIONS
AND ORDINANCES INCONSISTENT WITH  THIS
ORDINANCE; PROVIDING FOR SEVERABILITY; PROVIDING
FOR CODIFICATION; AND PROVIDING FOR AN EFFECTIVE
DATE. [Sponsoted by Council Person Patrick Fiote].

WHERFEAS, on August 20, 2009, the Mayor and Village Council of the Village of
Palmetto Bay created “Division 30-30, entitled Development Approval Procedutes”, so as to
provide an orderly process fot the review and issuance of development orders; and

WHEREAS, Division 30-30, inclades Section 30-30.6, “Vatiances,” which provides
for a procedute for the relaxation of the provisions of specified provisions of the Land
Development Regulations (the “Code”); and

WHEREAS, a relaxation of the terms of Code is only appropriate when due to an
unnecessaty and undue hardship resulting from conditions peculiar to the propetty in
question, and not the result of the actions of the applicant, literal enforcement of Chaptet 30
of the Code would deprive the owner of ptivileges enjoyed by other propesties with the
identical zoning designation; and

WHEREAS, the Village desires to amend the review critetia for varfance requests.

NOW, THEREFORE, BE IT ENACTED BY THE MAYOR AND
COUNCIL OF THE VILLAGE OF PALMETTO BAY, FL.ORIDA, AS FOLLOWS;

Section 1, Recitals. The above recitals are true and cotrect and incorporated
herein by this reference.

Section 2. Code Amendment. Section 30-30.6 of the Code of Ordinances of
the Village of Palmetto Bay, Flotida, is hereby amended to read as follows:

DIVISION 30-30, DEVELOPMENT APPROVAL PROCEDURES

&k

Sec. 30-30.6. Variances.

(a) Generally. A vatiance is a relaxation of the terms of Chapter 30, dueto-anunnecessary
and-unduehardship when relaxation of terms is not contrary to the public intetest
and tesultsfrom-conditions-peeuliatto-the-propettyand not the result of the actions

of the applicant that may result from a literal enforcement of Chapter 30.
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Permitted variances. A variance is authotized to be granted by the Village Council, after
quasi-judicial public hearing, only for setback lines; lot width; street frontage; lot
depth; lot coverage; landscape or open space requirements; height limitations; yatd
regulations; fences and wall regulation; signs, parking; flood regulations approved
under section 30-100.6, of the Village's Code of Ordinances, and other mattets
specifically permitted as vatiances pursuant to this division. Administrative setback
variances shall be permitted putsuant to subsection 30-30.3(d). Cross-reference with
the FT&I Zoning District requirements found at Division 30-50.

Prohibited variances. The Village Council may not grant a variance to allow a prohibited
use, or one that is contrary to the Comprehensive Plan or this Chaptet.
Fstablishment or expansion of a use otherwise prohibited shall not be allowed by
vatiance, nor shall a variance be granted because of the presence of nonconformities
in the zoning district ot uses in an adjoining zoning district or because of ptior
variances granted. Sitnilatly, a vatiance shall not be granted which increases nor has
the effect of increasing density or intensity of a use beyond that permitted by the
Comptehensive Plan or Chapter 30.

Application. The applicant shall submit an application for a variance pursuvant to the
general procedures outlined in section 30-30.2. A "complete application” shall
include the application form, the fee, a curtent survey, building elevations, a site plan,
and a landscape plan as well as all supplemental information required by the Village
and necessaty to rendet determinations related to the variance request. New ot
amended site plans shall not be accepted on a pending application after notification
has been issued for the public hearing on the variance.

Viflage conncil action and eriteria for approval. After the public hearing, the Village
Council shall adopt a written fesolution granting, granting with conditions, or

denying the vatiance. Decisions to deny or grant a variance shall be based upon the

patticulars of the land as the Code applies to it with such decisions based upon a

rational nexus between the requested modification and the teason(s) for approval or
denial as applicable.

(1) In order to authotize any vatiance from the terms of this Division, the

Village Council must determine-swhetherthefollowing-eriteria-have-beenmet:

(H) That Tthe vatiance is in fact a vatiance allowed in this divisien
section and is within the province of Village Council.

() No_financial difficulties or economic hardship was considered in
determining whether a variance should be granted.
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(8iv)

(vii)

TFhat Tthe variance granted is the minimum variance that will make
possible the reasonable use of the land, building, or structute as
reflected in the prevailing development pattern of the community.

Fhat T'the grant of the variance will be in harmony with the general
intent and purpose of the Comptehensive Plan and Chapter 30, and
that the variance will not be injutious to the area involved or
otherwise detrimental to the public welfare.

The requested variance maintains the basic intent and purpose of the

subject regulations, particularly as it affects the stability and
appearance of the Village.

Wilt be in harmony with the general appearance and character of the
subject block face or the block face across the street from the subject

property and will not tesult in a significant diminution of value of the

adjacent property and not negatively impact nearby properties.

Will not be detrimental to the public welfare in that it will have

substantial negative impact on public safety due to unsafe traffic

movements, heightened pedestrian- vehicular conflicts, or heightened
risk of fire.

The resulting development will provide a creative or _innovative
design alternative to substantive standards and ctiteria, or provides a
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superior_ alternative due to specific conditions on__ adjacent
developments.

(viii) The impacts associated with the deviation requested are adequately

mitigated through alternative design or measures.

(ix}  Technical impracticality - where the strict application of the

tequitements would be technically impractical in terms of design or
construction practices or existing site conditions.

x} Natural features, including trees, wetlands, archeological sites and

sitmilar citcumstances will be preserved and protected.

(®4)  Finally4n In authorizing Ingranting any variance, the Village Council may
prescribe approptiate conditions to mitigate the proposed variance and to

ensute safeguards in conformity with the Comprehensive Plan and Chapter
30 ot any other duly enacted ordinance. Violation of conditions and
safeguatds, when made a part of the terms under which the variance is
granted, shall be deemed a violation of this Chapter and shall nullify the
vatiance development approval.

€3] Resolution. Action by the Village Council upon the variance shall be announced by the
Mayor immediately following the vote determining the action and shall be embodied
in a written resolution. The tresolution shall be recorded in the public records of
Miami-Dade County.

() Effect and limitation of variance. A resolution granting a vatiance shall be deemed
applicable to the development for which it is granted and not to the individual
applicant, provided that no resolution granting a variance shall be deemed valid with
tespect to any use of the premises other than the use specified in the application for
a variance development approval.

sk

Section 3. Conflicting Provisions. 'The provisions of the Code of Oxdinances
of the Village of Palmetto Bay, Florida and all ordinances or parts of ordinances in conflict
with the provisions of this ordinance are hereby repealed.

Section 4. Severability, The provisions of this Ordinance are declared to be
severable, and if any sentence, section, clause or phrase of this Ordinance shall, for any
reason, be held to be invalid or unconstitutional, such decision shall not affect the validity of
the remaining sentences, sections, clauses or phrases of the Ordinance, but they shall remain
in effect it being the legislative intent that this Ordinance shall stand notwithstanding the

invalidity of any pazt.

Section 5. Codification. It is the intention of the Village Council and it is
hereby ordained the provisions of this Ordinance shall become and be made part of the
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Code of Ordinances of the Village of Palmetto Bay, Florida, that sections of this Ordinance
tnay be tenumbeted or re-letteted to accomplish such intentions, and that the word
“Ordinance” shall be changed to “Section” or other appropriate word.

Section 5. Effective Date. This ordinance shall take effect immediately upon
enactiment,
PASSED and ENACTED this day of Februaty, 2014.
First Reading: January 6, 2014
Second Reading:
Attest:
Meighan Alexander Shelley Stanczyk
Village Clerk Mayor

APPROVED AS TO FORM AND LEGAL SUFFICIENCY FOR THE
USE AND RELIANCE OF THE VILLAGE OF PALMETTO BAY ONLY:

John R. Herin, Jr.

Interim Village Attorney

FINAL VOTE AT ADOPTION:

Council Member Patrick Fiore _
Council Member Tim Schaffer -
Council Member Joan Lindsay -
Vice-Mayor John DuBois -

Mayor Shelley Stanczyk -
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To:  Honorable Mayor & Village Council Date: September 9, 2013

From: Ron E. Williams, Village Manager Re: Variance Standards
Memorandum

INTRODUCTION

On June 3, 2013, during the "New Business" portion of the regular Village Council meeting,
the Village Council directed staff to tesearch the Village’s existing variance regulations, both
Public Hearing and Administrative, and return with a report and possible options as to
modifying the regulations. The Council also requested that staff complete a cost evaluation
of the fees for “simple" vatiances. This memorandum presents the findings of that review.

The focus of the review relates to variances to zoning development review standards. The
review is divided into four principal parts. Patt I, "Variances Briefly", provides a brief but
general discussion of what a variance is, including why such request are offeted within the
Code, types of vatiances ctitetia, and presents how the criteria are selected. Patt II, "Public
Heating Variances", presents the range of uses afforded this option, identifies the
development standards that may be varied, presents the different process methodologies that
are used by other jutisdictions, and discusses options that may be available for the Village to
implement. Part I1I, "Administrative Variances", provides a broad discussion of why this
process is utilized. The section includes a discussion of the uses generally eligible to apply
for an Administrative Variance and the development standards generally available for
modification. Also included is 2 discussion of how much can the Administrative option vary
on any one standard, and what televant criteria should apply in rendering a determination.
The section closes with a presentation on approptiate public notification procedures. Part
IV, presents the finding of the cost analysis as applied to “simple” variances. Staff defined
simple variances to mean those applications which principally apply to requests of low
intensity residential uses. As such, both Public Hearing and Administrative Vatiances were

review,

As a note to the preceding patagtraph, use variances are not discussed as they are generally
not permitted within out code (FT&I being the sole exception) nor ate they recommended
for inclusion. Use variances are often the most problematic, as they would permit a use not
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ordinarily allowed within a zoning district, often putting the community at odds with the

"unusual", unexpected use,

In researching alternative vatiance methodologies, staff sclected a range of cities to see how
other jutisdictions opetate. All of the jutisdictions selected are in the State of Flotida and
include, but are not limited to vatriance ptocedures from Miami-Dade County and
sutrounding jurisdictions. 'The jutisdictions utilized for this study and their respective
ordinances ate provided at Exhibit A.

All of the zoning codes reviewed provide for a variance procedure. However, not all the
codes provide for an administrative vatiance review process. Staff did not detail all the
nuances from other jurisdictions, as such nuances (specific to those cities) ate irtelevant to
the Village's discussion in determining whether the Village should modify or alter its vatiance
provisions.

PART I - VARIANCES BRIEFLY

Why vatiances? The very essence of a zoning code is to establish a set of design standards
to ensure the predictable land development pattetn of a community, The zoning authority
of a municipality is detived from the inherent police powers of that governmental entity to
protect the health, safety, welfare, and aesthetics of that community'. ‘The expectation is that
these design standards ate reflective of the collective desire of the residents in that atea. The
zoning districts are crafted within a general frame work that anticipates uniformity of land
size and configuration, and typical construction and site plan layout. Because not 2li lots ot
construction are uniform, most municipal zoning codes provide for vatiance procedures to
accommodate those differences. In short, variance codes exist to address the potential
scenatios in which the specific patcel and the desited design standard are out of sync with
the enacted design standards. This incongtuence may be caused by circumstances ranging
from the constraint of an irregular lot size of configuration, to the mere desire of the
requestor wanting to vaty from the adopted design standard. What is univetsal about
variances is how they apply to the affected propetty. Generally, decisions regarding
vatiances ate particular to the land involved, are not precedent setting, and run with the land
unless conditioned otherwise. Vatiances provisions differ from city to city as to the scope of
the development regulations that can be modified; the scope or the authotity of the decision
maket(s); and the criteria utilize to artive at a decision.

The variance procedure, to hear or not to hear. Variances are typically reviewed and
processed through one of two venues, a public hearing, or an administrative officer of the

! Enclid v. Ambler Realty Corp., 272 US 365 (1926).
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municipality. The first is typically referred to as a “Variance” (herein after referred to as
“Public Hearing Variance”) wheteas the lattet is referred to as an “Administrative Vatiance™.
The decision making authority of the fitst vatiety, the Public Hearing Variance, rests typically
with either the clected officials of the municipality ot the with a citizen board appointed by
them (Planning & Zoning Boatd). These types of requests typically offer the broadest tange
of applicability with regatrd to the scope of the request, as the applicant may seek a partial
reduction of the requirement or a complete waiver of the design standard. Administrative
Vatiances are those that can be fully processed at the staff level, with a final decision
rendered by the Planning Directot. Administrative Variances typically limit the types of uses
eligible for such consideration and in the types of provisions that may be modified. The
review standards of Administrative Variances usually provide for cleatly defined and limited
parameters with limited discretion afforded to the administrative officer rendering the final

decision.

The vatiance criteria — strict vetsus compatible. Decisions to deny or grant a variance
are based on the particulars of the land as the Code applies to it. Variance decisions should
be based on a "rational nexus" between the requested modification and the reason(s) for
approval ot denial. Failure to find a "rational nexus" to a variance decision gives the
appearance of it being “athitrary and capticious”, subject to legal challenge, reversal and
remand by an appellate court back to the deciding body for correction. Although a vatiance
decision is not precedent setting, it should also stand to reason that similar tequest undet
similar circumstances should have similar decisions tendeted, Treating similar requests
similatly precludes a legal challenge based upon "disparate treatment" To provide
consistency in application of the vatiance provision, evaluation criteria are established to
guide the decision making process. The ctitetia teside along a spectrum (hereinafter referred
to as “Standard Spectrum”) of what may be classified from “Strict Hardship” to “General
Compatibility”. Two examples from the Village’s Code are as follows:

Sttict Hatrdship:

Section 30-30.7(e)(2) Existence of special conditions ot citcumstances. That special
conditions and circumstances exist which are peculiar to the land, structure, or
building involved and which ate not applicable to other lands, structures, or
buildings in the same zoning district.

General Compatibility:

Section 30-30.7(c)(8) 'That the grant of the variance will be in harmony with the
general intent and putpose of the Comprehensive Plan and Chapter 30, and that the
variance will not be injurious to the area involved or otherwise detrimental to the

public welfare?,

2 BEven though the Village's code contains language relating to Strict Hardship and General Compatibility
standards, the General Compatibility language is 2 subset of the Public Hearing Varlance procedutes, and is
governed by the Strict Compatibility standard.
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The two examples above contrast with each other in so far as the “Strict Hardship™ standard
requires a finding “that special conditions...exist which are”(emphasis added) specific to
the receiving property that don’t exist on other properties of the same zoning. Such an
example would be a pie shaped lot that impaits a proposed development from complying
with setbacks and still provide for a buildable lot. The "General Compatibility” critetia relies
upon the “general intent and putpose” of the prevailing regulations. In other words, can the
proposal be deemed compatible with the prevailing development standatds. The first
example is often referred to as an “Objective” critetion, whereas the second is referred to as
a “Subjective” ctiteria. An Objective ctiterion is one whete the tule is cleatly delineated, i.e.,
the pie shaped lot scenario. Alternatively, the Subjective criteria provides for othet
considerations that may make a trequest teasonable in the context of the Code and
surrounding development pattern. The term “Subjective” is utilized in this context as an
alternative to the term Objective and is not implied to mean "atbitrary or capricious.” It
should be noted, however, in Miami Dade County v. Omni Point, 811 So.2d 767 (Fla. 3d DCA
2002), the Third District Court of Appeal, on its own initiative struck down a portion of the
Miami-Dade County zoning code, and called the remainder of it in question due to 2
concetn that the General Compatibility type language could be too ambiguous to enfotce
and therefore unconstitutional. The Florida Supreme Coutt in Miawi-Dade County v. Omni
Point, 863 So. 2d 195 (Fla. 2003), overturned the Third District, on a procedural technicality -
that the Appellate Court did not have the authotity to raise the issue on its own during the
certiorati review of the petition. While the litigation was playing out, the entirety Miami-
Dade County's zoning code was put into question --- as were many other codes with
"Genetal Compatibility” standards in them. In the Omni Point opinion, the Third Disttict
indicated: "[two of] Miami-Dade County['s zoning code provisions] ... {were] legally deficient
because [they] lacked objective critetia for the county's zoning boards to use in their decision
making process and [were] thus unconstitutional... and invalid." Due to the Supreme Coutt's
action, the Miami-Dade County's zoning code temains in place. In light of the foregoing,
however, use of strictly General Compatibility standards should be cautioned against as such
a putely Genetal Compatibility standard could be found unconstitutionally vague by the
Coutts in a future challenge.

Strict Hardship standards genetally discourage individuals from secking a vatiance, whereas
General Compatibility tends to encourage them. The reason is simple, the strictet the
standatd, the greater likelihood the request will result in denial. The likelihood of a denial is
a sttong motivator to detet one from applying for a variance. It also ensures that the
integrity of the Zoning Code is maintained in its narrowest application. Conversely, General
Compatibility, generally leads to a greatet likelhood of vatiance approval, thus encouraging
mote individuals to seek such requests. ‘The tesult is a relaxation of the strictest application
of the Code, and provides greatet nonconformity of design within a zoning district.
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Compliance with either criterion type must provide the decision maker the tools to reach
such a decision. As a final note to this section, the Village’s vatriance code is of the Strict
Hardship type. A fuller description of its criteria are provided at Subsection “Vatiance
decision — the pick and choose method.”

The vatiance critetia — all, some, ot none. Most vatiance provisions tequite all criteria be
met before the request may be granted. This is the case with the Village’s Code.
Alternatively, there are codes that requite only a majority of the delineated criteria be met.
Again, as in the Objective/Subjective dichotomy, thete exists the potential to relax the
vatiance teview standards by allowing the decision maker to select from a range of criteria
most appropriate to the requested variance scenario. ‘This would occut when the selective
"range" option is applied to a variance code that utilizes a sott of "Chinese menu" of ctitetia
that fall along the Objective/Subjective spectrum. It should be noted, however that this
scenatio may moot those criteria that would be categorized as a Strict Hardship standard
(Objective criteria), resulting a code that is principally supported by General Compatibility
standards (Subjective criteria).

PART II - PUBLIC HEARING VARIANCES

Variance applicability — what is eligible? Most of the jurisdictions reviewed identify
which development standards ate eligible for vatiance. Similar to the Village's scope, other
cities have determined that Public Hearing Vatriance request items should include
modification of the following development standatds: setbacks, lot widths, street frontage,
lot depth, lot coverage, landscape ot open space requitements, height limitations, yard
regulations, fence and wall regulations, signs and patking. In all of the municipal examples
delineated in Exhibit A, the scale or scope of the Public Hearing Vatiance request is without
litnitation. This type of request fot the relaxation of the development standards may include
a minor waiver, ot a complete exception to the development requirement. Given the above,
staff recommends no changes to the scope of the development standards that are eligible for
applying for a Public Hearing Variance.

Variance decisions — there are three paths to go by. There are, of course, more than
three paths to go by in choosing how to attive at a variance request determination. The
options are as follows:

Do nothing leaving in place a Strict Hardship standard,

Change all of the provisions to a General Compatibility Standatd,
Provide an “Altetnative Path” vatiance protocol,

Requite only a Majority of the Criteria be met, ot

o=
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5. Implement of Hybtid of option 3 and 4.

In the interest of striking a balance, the first two options wete not developed more fully as
theit outcomes are briefly addressed in the section of this report entitled “The vatiance
criteria — strict versus compatible.”

The Village employs a Strict Hardship methodology that also contains a few critetia that
could be classified as "Generally Compatible” (see Section Variances Briefly above). Similar
to the Village, most of the jurisdictions reviewed use a combination of both Strict Hatdship
and General Compatibility standards. Stand-out codes were Hollywood, which employed a
putely Genetal Compatibility Criteria; and Coral Gables and Fort Lauderdale which utilize a
pute Strict Hatdship Standard.

Two other jurisdictions, Miami-Dade County and Miami Lakes®, offer alternative review
regulations and criteria. Both jurisdictions offer alternative options for reviewing the
vatiance, one teview under a Strict Hardship standard, the second, under a General
Cotmpatibility standard. Miami-Dade County actually has three variance standards, the third
was enacted in response to the Third District Coutt of Appeal ruling in Omné Poini, and is a
lengthy review standard containing a long list of quantifiable criteria, but not necessatily, a
pure Hardship Standard. Concetns have been raised regarding the use of more than one
Public Hearing Variance standard, which could lead to an atbitrary and capticious decision -
in other words, using a different standard based upon the desite to obtain an outcome the
decision maket wants to reach. The functional difference between the two codes is that the
Miami Lakes General Applicability path tequites a super majority vote for approval.

Given the above, the Village’s variance code falls within the modal range of jurisdictions
teviewed. 'This should not imply, however that a variance Code with a mix of both Strict
Hardship and General Compatibility criteria may be flexibly applied. Unlike a chain which is
only as strong as its weakest link, the strength of a vatiance Code is girded upon its strongest
provision provided all ctitetia must be met to approve a request. If the desite of the Council
is to seek some range of flexibility, then one of three approaches is suggested. The fitst
would be to follow the approach of either Miami-Dade County or Miami Lakes and provide
an alternative path for variance consideration; second, provide for vatiance critetia that are
teflective of the full Standard Spectrum requiring a majotity of those critetia be met; of third,
create a hybrid of the two. Below is a presentation of the three options.

Variance decisions — the alternative path. For variances to those properties that possess a
Strict Hardship due to the configuration of the land, application of a simple majotity vote

3 'This report is reflective of Miami Lakes’ code as published by Municode.com at the time of this writing.
Miami Lakes has since amended their code to reflect a putely General Compatibility review standard.
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makes sense. All of the Codes reviewed, including the Village, provide a variance code
requiting a simple majotity vote. Both the Miami-Dade Code and the Miami Lakes Code
(and in some regard, Hollywood’s), howevet, go furthet, by providing two alternative paths
to the review of a vatiance application. ‘The fitst path is consistent with the Strict Hardship
standard wheteas the second, provides for a General Compatibility Standard. This second
path provides the oppottunity to consider development alternatives to a propetty that may
be contrary to the codified development standard, but may result in added value to the
property and the community. This alternate review would provide the applicant the
flexibility the development may requite to be constructed, provided however, the
development positively contributes to the community. Given the review standatd threshold,
it stands to reason most variance requests would gravitate to the General Compatibility
standard [second path] as those critetia ate easier to meet. By having the two standatds, the
result would be to render the Strict Hardship path [fitst path] moot. There does remain one
difference between the two zoning codes: Miami-Dade County’s second path requires a
simple majority vote, wheteas Miami Lakes requires a supet majority vote.

The likely result of the Village adopting the County’s two alternative apptoaches would be an
inctease in variance requests and an increase in deviation from the adopted develop
standards. Miami Lakes attempts to ovetcome this challenge by imposing a super majority
vote when the mote flexible General Compatibility standard applies. Their use of the
Genetal Compatibility Standard provides for greater flexibility in the review of vatiance
criteria and requires the governing authotity to obtain a higher level of agteement as to
fulfiliment of those ctiteria. The critetia used by Miami Lakes ate as follows:

a. Whether the Town has received written support of the specifically
identified variance requests from adjoining propetty ownets;

b. Whether approval of the variance would be compatible with
development patterns in the Town;

c. Whether the essential character of the neighborhood would be
preserved;

d. Whether the variance can be apptroved without causing substantial
detriment to adjoining propetties;

e. Whether the variance would do substantial justice to the property

ownet as well as to other property ownets justifying a relaxation of
this chapter to ptovide substantial relief;

f. Whether the plight of the applicant is due to unique circumstances of
the property and/ot applicant which would render conformity with
the strict requitements of this chaptet unnecessarily burdensome; and

g Whether the special conditions and circumstances which exist are the
result of actions beyond the control of the applicant.

Generally, the critetia used above ate consistent with the General Compatibility standard.

[ 19" 24

Criteria “a” is less a ctiteria and more of a notification and consent provision. Critetia “g
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falls somewhete in between the Spectrum Standard. The Miami Lakes alternative appeats to
provide a common sense apptoach in providing for a development standard that may not
meet Strict Hardship, but remains compatible to the neighborhood and contributes to higher
quality project for the Town. The challenge with this approach is that it appeats to create an
internal inconsistency within the zoning code itself. Simply put, if you don’t like this
process, try the other.

By having alternate code provisions which provide for a differing standards for critetia
review, both Miami-Dade County and Miami Lakes left themselves open to criticism and
legal challenge for having more than one standard. The concern with the creation of an
altetnative path is that the decision as to which process (and ultimately standatd) to use in
approving 2 variance request could be determined by a Coutt to be atbitraty and capticious.
In other wotds, the very act of selecting which process to follow may be considered atbitrary
and capricious as thete is no rational basis in choosing between the two standatds of review.
A variance code, like all zoning code provisions, should not be atbitrary or capricious and
should have a reasonable rational basis, tesulting in consistent outcomes.

Vatiance decisions — the pick and choose method, The second option available is to
reduce the number of critetia that must be met from the Public Heating standards. Doing
so would still require compliance with a majority of the criteria, None of the jutisdictions
studied provided for this “selective” option, however this method was once practiced by
Broward County when they served a much larger municipal population than they do today.
Broward's code has since reverted to a heating officer given that their municipal jurisdiction
is now limited to the potts, the everglades, and a few small neighbothoods. For this method
to succeed, the majority of the available ctiteria could not include the most stringent Strict
Hardship type. Presently, the Village’s Code provides for nine ctitetia. They are as follows:

(1 That the vatiance is in fact a variance allowed in this division and is
within the province of Village Council.
(2) Fxistence of special conditions or circumstances. That special

conditions and citcumstances exist which are peculiar to the land,
structure, ot building involved and which are not applicable to other
lands, structutes, o buildings in the same zoning district.

3 'That the special conditions and circumstances do not result from the
actions of the applicant.

4 That granting the vatiance requested will not confer on the applicant
any special privilege that is denied by Chapter 30 to other lands,
buildings, ot structutes in the same zoning disttict.

(5) Financial difficulties or economic hardship shall not be a factor for
determining whethet a vatiance should be granted.

(6) That literal interpretation of the provisions of Chapter 30 would
deprive the applicant of tights commonly enjoyed by othet propetties
in the same zoning district under the terms of Chapter 30 and would
work unnecessary and undue hatdship on the applicant. The
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purchase of property which has an illegal nonconformity
with Chapter 30 shall not be considered a hardship for the granting
of a variance, nor shall conditions peculiar to the property owner be
considered.

Y] That the variance granted is the minimum variance that will make
possible the reasonable use of the land, building, or structute.

8) That the grant of the vatiance will be in harmony with the general
intent and purpose of the comptehensive plan and Chapter 30, and
that the variance will not be injutious to the arca involved ot
otherwise detrimental to the public welfare.

) In granting any vatiance, Village Council may presctibe approptiate
conditions to mitigate the proposed variance and to ensute
safeguards in conformity with the comprchensive plan and Chapter
30 ot any other duly enacted ordinance. Violation of conditions and
safeguards, when made a patt of the terms under which the vatiance
is granted, shall be deemed a violation of this chapter and shall nullify
the variance development approval.

The majotity of the ctiteria above fall into the Strict Hardship standard. The exceptions are
ctitetia “1”, which is merely a reiteration of the applicability provision; criteria “8” which is a
Genetal Compatibility standard; and ctitetia “9” which provides a tool for the Council to
impose reasonable conditions on a Public Hearing Variance to mitigate any negative impact
the request may have, if approved.

For this method to succeed, the Village’s Public Heating Vatiance review criteria would
either need to be expanded or modified to include mote General Compatibility options.
Some examples of General Compatibility ctiteria from the municipalities reviewed ate as

follows:

1. That the requested Vatiance maintains the basic intent and purpose
of the subject regulations, particulatly as it affects the stability and
appeatance of the city. (Hollywood)

2. That the requested Variance is otherwise compatible with the
surrounding land uses and would not be detrimental to the
community. (Hollywood)

3. That the requested Vatiance is consistent with and in furthetance of
the Goals, Objectives and Policies of the adopted Comprehensive
Plan, as amended from time to time, the applicable Neighborhood
Plan and all othet similar plans adopted by the city. (Hollywood)

4. 'That the need for the requested Vatiance is not economically based
ot self-imposed. (Hollywood)
5. That the granting of the vatiance will not be detrimental to the public

welfare or injurious to the other propetty in the territory in which the
propetty is sitvated. (Miami-Dade County)
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0. The granting of the variance will be in harmony with the general
intent and purpose of these land development regulations and that
such variance will not be injutious to the area involved or otherwise
detrimental to the public welfare, (Miami Beach)

7. The granting of the variance will be in harmony with the genetal
intent and purpose of this Land Development Code, and will not be
injutious to the surrounding properties ot detrimental to the public
welfare. (Doral)

The challenge with this methodology is addressed in the Subsection “The vatiance critetia —
all some or none..” Implementation of this option may result in a Public Heating Vatiance
code which is predominately within the General Compatibility Standard Spectrum. As such,
the Strict Hardship standard criteria become moot.

Variance decisions — the hybrid. As mentioned in the preceding subsection above, a
possible unintended outcome of the pick and choose method for selecting hardship ctiteria
may be a Public Heating Variance code that may principally lean towatd General
Compatibility. A temedy to the issue raised above may be accomplished by incorporating
the concept presented in the subsection entitled “Vatiance decisions — the alternative path,”
and thus require a super majotity vote when none of the selected ctiteria are of the Strict
Hatdship type. In this scenatio, the Public Heating Vatiance procedute operates as a hybrid
to the two altesnatives above: it provides for a single path, requires a super voting majotity
when the critetia do not include Strict Hardship standards, and is more internally consistent
as the process is provided fot in one Pubic Hearing Variance code.

PART HI - ADMINISTRATIVE VARIANCES

Administrative Variances — just a little off the top please. Administrative Vatiances ate
a type of variance that provide for an administrative modification to the design standards
that may be acted upon at a staff level, and without requiting a public heating and Council
approval. As presented above, not all of the jurisdictions studied provide for an
Administrative Variance process. For those jutisdictions that do provide for the
Administrative Vatiance process, the final decision rests typically with the Planning Director
as guided by a specific set of standards or criteria in the Code. The sole exception is the City
of Tallahassee, which utilizes a development teview committee made up of depattment
directors. The basic intent of all the various jurisdictions in utilizing the Administrative
Vatiance process is to ptovide a ministetial process which accommodates minor adjustments
to select code provisions, as applied to a patticular type of project. Most of the codes
reviewed natrowly prescribe which specific standards were eligible for minor modification.
Again with the exception of Tallahassee, all the jurisdictions capped the extent of the
authotity of staff to modify the standards.  The majority of the Administrative Variance
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procedures reviewed provide for some sott of mailing notice to the sutrounding neighbots.
The extent of the notice and form of the notice varies from jutisdiction to jurisdiction.
Moreover, each jutisdiction delineates what type of ptoject is eligible to utilize the process
and the teview criteria. Again, these standards differ in each jutisdiction.

It is impottant to note that all jusisdictions provide some sort of vatiance process. The
vatiance concept is utilized because the governing body realizes thete may be a need for an
exception to the general design critetia rules that have been adopted. There can be different
ways of handling different types of variances, provided the Code takes into account due
process considerations and attempts to treat similar types of properties similatly, The Code
needs to reflect an equitable basis for developing different rules for diffetent properties.
Therefote, for example, a de minimns Administrative Variance may be acceptable for single-
family homes, but not for commetcial properties. But, all propesties would have the right to
seek a Public Hearing Variance.

Eligibility — for those who want to apply. The Village’s Code only permits
Administrative Variances be applied to single-family or duplex residential propetties. More
specifically, the eligible property is requited to be a single-family home or a single duplex;
not a collection of homes ot a subdivision. The Miami-Dade County provision is greater in
scope and includes townhouse developments, while Miami Lakes limits such requests to
existing buildings and their associated accessoty structures, regardless of the type of use.
‘The modal response is reflected in the codes of Tallahassee, Coral Springs, Dotal, Pinecrest,
and Hollywood, which jutisdictions do not limit the types of developments eligible to apply
for an Administrative Vatiance. Miami Beach and Fort Lauderdale do not provide for
Administrative Vatiances. Cutler Bay utilizes the Miami-Dade County’s Code for their
Administrative Variance process.

The Village of Palmetto Bay, like the majority of the codes reviewed, does not permit an
Administrative Variance to be utilized if the propetty teceived a prior variance approval, be it
an Administrative ot Public Heating Variance apptoval. Furthermore, the Village permits no
mote than two Administrative Variance setbacks within any a single development.

With the exception of Tallahassee, all the codes reviewed that utilize an Administrative
Vatiance process attempt to keep the teview by staff, or the development teview committee,
to a minot, de minimus modification. Bach jutisdiction defines de minimus differently, as we
will see below, the scope of an Administrative Vatiance can range from a few inches to a
modification of a relatively small percentage of the applicable standatd.

Eligibility - Administrative Vatiance by another name - the Substantial Compliance
Review. Although the Village code limits the use of Administrative Vatiances as described
above, the Village Code also provides for a “Substantial Compliance” review by staff for
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those developments govetned by a zoning tesolution with an adopted site plan. Because the
Village Code requites sttict adherence to the approved site plan and zoning resolution, that
adopted plan becomes the site-specific zoning standard for that development. However,
through the Substantial Compliance process, the development is provided the ability to flex
specific design standazds, allowing up to a 5% variation of the site specific zoning resolution
site plan standards. Unlike with an Administrative Vatiance, this review precludes the
teduction of minimum and maximum development standards for the site. It does, howevet,
allow for an administrative modification of the zoning resolution's development "envelope.”
For those developments within the Village that are not of the single-family/duplex
residential ilk, nor governed by a site plan resolution, the administrative modification option
is not available. Public notice of the Substantial Compliance determination is provided to
the surrounding community, with time to object to the staff determination.

Eligibility — residential or beyond? In light of the previous analysis, staff offers no
tecommendation as to whether the Village should continue to limit the cutrent
Administrative Variance eligibility to single-family/duplex residential propetties, ot whether
the Council should expand the eligibility criteria to include other use districts (commercial,
multifamily, mixed-use, etc). Expansion makes sense if the Council desites to provide
greater flexibility in availability to an administrative adjustment process for other uses.
Leaving it as is keeps the scope focused on small-scale single-family residential propetties,
which are often considered to be of lesser impact as compared to commercial propetties.
Staff does suggest, however, if the desite is to change the permitted teach of the
Administrative Variance with regard to the permitted variation range (i.e. 5%, 10% etc), the
standard should also apply to the substantial compliance provision.

What to vaty — a little of this or a little of that? The Village’s Administrative Variance
code is limited to any one lot covetage, sctback, or floor to area ratio. The Village of
Palmetto Bay Land Development Code does not use a floot to atea satio (FAR) as a
development standatd for single family or duplex residential developments. Therefote, this
reference should be removed from the Code if the uses ate not modified, as FAR applies to
commercial uses. ‘The Village, and all of the jutisdictions studied permit minot, ot dz mininns
modification of the setback development standatds, Miami-Dade County, Miami-Lakes and
Hollywood permit de mininns modification of the lot coverage/area development standards.
Hollywood also petmits de minimns modification of the minimum lot size, lot width, and
floot to area tatio for a parcel. Miami Lakes also allows a minor modification of the disttict
height tegulations.  Cotal Springs permits modification to setbacks and “similar
dimensional” standards.  Tallahassee's Administrative Variance standard is the most
expansive and petmits de minimus modification of all of its development standatds, regardless
of use. It is important to note that the modal development standards eligible for
Administrative Variance are setbacks and lot coverage. Regardless, other development
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standards that may be considered as an option available to administratively vaty include the
following:

Floor Atea Ration
Lot coverage

Types of District
Lot Size

Lot Width

Height

Rear Setbacks

Front Setbacks

Side Setbacks
Between Building Setbacks
Accessory Structutes

‘The list above is provided because the Council may choose to expand the scope of the
Administrative Variance process, as it deems acceptable. In making any modification,
howevet, sensitivity should be applied to the expectation of the development pattern within
the community. By way of example, a reat yard setback reduction may have a limited visual
impact to the development pattern of a neighborhood. However, any reduction to the front
yard setback standard, or an increase to the overall height of a building, may create a mote
obvious impact to the development pattetn of a neighborhood. "This is not to suggest that
the request need be excluded from consideration. Rather, the measute should be the degtee
of tolerance within the community to permit such requests, and whether the deviations
should be permitted at all on an administrative basis. ‘The reach of an Administrative
Variance and its implications on the built-out envitonment are addressed below.

The Maximum Administrative Vatiance — how far do you want to go? One of the
main elements that distinguish an Administrative Vatiance from a Variance for Public
Heating is how much of the development criteria may be waived. The Village permits a
maximum waiver of 5% to be approved administtatively. Dortal also waives up to 5%.
Hollywood allows up to 10%. Miami Dade County allows up to 10 % for lot coverage and
25% for setbacks, however the County does not permit any Administrative waiver to reduce
a sethack to less than five feet. Miami Lakes and Pincctrest allow up to a twelve inch
modification of setbacks. Coral Springs permits 10% not to exceed 12 inches. Tallahassee
appeats not to have a minimum.

As demonstrated above, the jurisdictions reviewed used either a percentage rule (5%, 10% ot
25% respectively), or 2 maximum request (12 inches), or a combination thereof. These
approaches have strengths and weaknesses. As can be seen in Table 1 below, the petcentage
approach allows the size of the requested waiver to adjust in scale depending upon the size




Memorandum relating to Variances
September 9, 2013
Page 14 of 22

of the applicable development standard. This approach is often utilized because different
zoning districts have differing development standatds; with greatet ot lesset development
envelopes. The weakness to this approach is that it may result in requests that ate so small
they may hardly seem worthwhile, or in the inverse, it may result in request so large, that an
administrative decision may no longer be appropriate.

Table 1. Administrative Vatiances as a percentage of the requirement,

The implementation of the maximum request modality, as used in Miami-Lakes, Coral
Sptings and Pinecrest, obviates the ovetly small/large waiver request dichotomy. The
simplicity of this method ensutes developments with smaller dimensional standards are
afforded some flexibility. Its shott coming results in placing a hard cap on projects with
greater dimensional standards. The same is ttue with the cross-breed methodology used by
Coral Sptings, although the use a percentage rule, the total request is capped at 12 inches.

A final thought to consider befote this subsection closes is to recall the previous subsection
which addressed what design standards should be eligible to vaty? The previous subsection
provided the example of the front yard setback and maximum petmitted height. As a
methodology is contemplated, its impact on vatious types of requests should be consideted.
Again, is it acceptable to administratively vary a front yard setback, and if so, to what degree?

The Maximum Administrative Vatiance — how to strike a balance, The modalities
above appear to offer an opportunity to redress the Village’s Administrative Variance
process in a manner that is both flexible and measured. Staff suggests that the Village
continue to use the percentage rule, but provide for a minimum permitted request together
with a not to exceed threshold. In this scenatio, the suggestion would be to permit alt
eligible uses be provided a minimum request of up to 12 inches but not to exceed 24 inches.
The percentage threshold can remain at 5%, or it can be changed to 10% if the desite is to
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provide greater flexibility to developments with greater dimensional minimum standards.
The final consideration when applying the methodology is to be sure when and whete you
want it to apply. Staff seeks Council direction regarding this matter.

The criteria — not just any menu. The Village employs several criteria to be evaluated
against an Administrative Variance request. They are as follows:

¢ Applicant must identify special conditions that exist to the property,

e Applicant must identify how literal interpretation of the Zoning Code would
deptive them,

¢ Project is harmonious with adjacent properties,

¢ Plan must address runoff,

o Identify all easements,

¢ Letter verifying construction to comply with fire and building codes,

e All primary and accessoty stiucture can be propetly maintained,

e If applicable, accessory structure is permitted,

e Lighting complies with building code,

e DProject is in hatmony with general appearance of the neighbothood,

o DPioject is not dettimental to the neighborhood, and

¢ Project does not create adverse impacts.

The criteria used by the Village are a mixtute of Strict Hardship and General Compatibility
with some standard quantifiable development provisions such as the requirement to addgess
run-off. With the exception of Hollywood, which has only one criterion, all of the othet
jurisdictions reviewed use similar combinations as provided by the Village.

Variances, regardless of type, should have review criteria to guide the decision maket's
eventual ruling. As it pertains to Administrative Variances, staff offers caution here. The
goal should be to provide “cleat and precise” standatds to administrative modifications that
can be applied faitly and consistently. Given the aim, how much discretion or flexibility
should be provided to the administrator in making a decision? In Florida, a local legislative
body cannot delegate to an administrator "atbitrary discretion” to determine the meaning of
the zoning code®, This determination was tendered in Henry . Board Of Connty Compmissioners of
Putnam Connty, in which the 5th District Court of Appeal found that a provision of the
zoning code provided the code administrator with sufficient criteria in defining a certain
specific use. However, the Coutt also found that the code administrator had improperly
exceeded his authority by interpreting the tetm to include parameters not included in the

* Henyy 0. Bd. Of County Commissioners of Putnam County, 509 So.2d 1221, 1222 (Fla. 5th DCA 1987) ("If such
standatds or criteria do not exist, the zoning provision is a nullity.").




Memorandum relating to Varances
September 9, 2013
Page 16 of 22

adopted definition. In essence what the court said is that all provisions of the code must be
enforced equally and not at the whim and fancy of an administrative official without any
ascertainable standatd. Hence, the administrative officer must not be delegated the exercise
of atbitrary discretionaty power’.

Critetia that provide the clearest and most precise decisions are those that utilize traditional,
Strict Hatdship standards, or tely upon a specific critetion such as compliance with run-off
tequitements. Howevet, ctitetia that only permit approval undet a Strict Hardship threshold
would likely result in very few Administrative Variances requests being granted. If it is the
desite of the Council to provide for a more flexible Administtative Variance procedure, then
those standards of the strictest hardship nature would render such an attempt moot.
Specific criterion(s) could be implemented, although often they ate just reiterations of
existing code requirements such as the water run-off example used earlier. A standard
should be provided to the zoning administrator to ensure that the decision is not made on an
arhiteary basis, and to ensute that the staff action is not capticious. The following are list of
suggested criteria that provide for some qualitative measurement, but avoid the Strict
Hardship Standard:

1. The Ditector finds, following review, that a specific development plan
illustrating the request for such proposal is consistent with alteady existing
development patterns within the sutrounding area and with the standards
listed in the Zoning and Land Development Regulations. (Hollywood).

2. Will be in harmony with the general appearance and character of the subject
block face or the block face across the street from the subject propesty or
will result in a significant diminution of value of the adjacent propetty.
(Miami-Dade County)

3. Will not be detrimental to the public welfate in that it will have substantial
negative impact on public safety due to unsafe traffic movements, heightened
pedestrian- vehiculatr conflicts, or heightened risk of fire. (Miami-Dade
County)

4, ‘That the variance shall not be injurious to the surrounding propetty owners
and impair desirable general development of the neighborhood ot the
community as proposed in the Village's comprehensive plan or otherwise be
detrimental to the public welfare. (Pinecrest)

5. The deviation will not be detrimental to the public good or to the
surrounding propetties. (L'allahassee).

6. The deviation requested is the minimum deviation that will make possible the
reasonable use of the Jand, building, or structure, (Tallahassee)

7. The deviation requested would provide a creative or innovative design

alternative to substantive standatds and criteria. (Fallahassce)

5 City of Miami Beach v. Seacoast Towers-Miami Beach, Ine., 156 S0.2d 528, 531-532 (Fla. 3d DCA 1963).
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8. The impacts associated with the deviation requested are adequately mitigated
through altetnative measures. (Tallahassec)
9. Technical impracticality - where the strict application of the requirements

would be technically impractical in tetms of design or construction practices
or existing site conditions. The degtee of existing non-conforming conditions
and the extent to which the proposed modification would lessen the
nonconforming condition shall be specifically considered. (Coral Springs)

10.  Adjacent development conditions - where the proposed modification
provides a supetior alternative duc to specific conditions on adjacent

developments. (Coral Springs)
11.  Protection of natutal features, including trees, wetlands, archeological sites

and similar citcumstances. (Coral Springs)

Notification, tell me, tell me, tell me... Of the jurisdictions studied, only Hollywood,
Miami F.akes and Miami-Dade County provide for some form of notice to the surrounding
atea. Pinectest, Tallahassee and Doral do not have a notice provision for the administrative
approval. Hollywood requires a notice be mailed to all propetty owners within 300 of feet
of the receiving propetty. If no protest is received within 10 days of the mailing, the
decision is final. Miami Lakes requires mailed notification only to the adjacent neighboss of
the applicant's propetty; tequites that the property be posted; and an advestisement placed in
a newspapet of general circulation. If no appeal is received within 30 days of all the notices
issuing, the administrative decision becomes final. Miami-Dade County requites wtitten
consent and notification of the adjacent ptoperty owners. Those adjacent propetty ownets
who fail to fespond within 90 days will have waived any right to appeal the administrative
decision. Miami-Dade County also requites an advettisement be placed in a paper of general
circulation befote the decision is final, however they only desctibe the required waiting
petiod as “timely”. The Village's Administrative Vatiance requitements include obtaining
the wtitten consent of the adjacent propetty owners. Written notice is mailed to those
propetty owners when a preliminary decision is issued. ‘That decision becomes final should
there be no appeal within 30 days of the notice. Though not codified, the Village also posts
the property subject to the Administrative Variance request during the 30 day petiod.

Staff believes the notification methodology cutrently employed under the Village code is
appropriate given the existing narrow 5% variance range and eligiblity limitation of
residential single-family and duplex propesties. It may be worthwhile to codify the property
posting requirement.

This standard may also be deemed appropriate if the desire is to increase the reach of an
Administrative Vatiance, be it through modifying the range of options or eligibility of
propesty type. If, however, the interest is to enhance public notification and government
transpatency, the notification procedure could be amended to include a final notification
beyond the adjacent propetties at the time the preliminary decision is rendered. Hollywood
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utilizes 2 300 foot radius. Our cutrent code scales the distance based on the size of the
property (5007, 1,500°, 2,500°). Keep in mind, the concept behind an Administrative
Variance is that it is a minor or de minimus modification, The broader the reach of the
mailing notification ot advertisement, the greater the cost to the applicant.

Please note that all the jurisdictions provide for an appeal of the administtative decision on
the Administtative Vatiance, ordinarily to the Council, at a public hearing.

PART IV - COST ANALYSIS STUDY

As tequested by the Mayor and Village Council, this Section provides an analysis of the
Village’s fees as applied to Administrative Vatiances and “Simple” Public Heating Variances.
Simple Public Hearing Vatiances is understood to mean those with regard to a request for
waiver of a single zoning provision as applied to a single-family residential home. The study
provides a brief discussion as to the current philosophy utilized by the Village in establishing
fees. 'The study analyzes the actual cost to the Village for processing such requests and
provides compatisons to other jurisdictions both neatby and throughout the State of Flotida.
The Section closes with a discussion as to the merits of adjusting the fees studied for this

report.

Philosophy — you get what you pay for, or maybe mote. Since its inception, the Village
utilizes a fee schedule that was otiginally adopted by the Miami-Dade County. It was later
incorporated into the Village’s Code when the Village established its own zoning provisions.
The fee schedule sought to establish permit fees teflective of the cost of the setvice being
provided. The permit fees include a full range of development setvices offered by the
Village including building pesmits, inspections, certificates of use, and various zoning request
applications. These charges are often called use fees, i.c., they ate fees for setvices rendered
directly to a uset(s) ot petson(s) seeking such service. The intent of the user fee is to ensute
the cost of setvice delivery is born by the requestor and not subsidized through general tax
tevenues. This is done so that trevenue collected from general taxes are generally applied to
setvices enjoyed by the public at latge, whereas the uset fee is specific to one project or

individual for their own petsonal benefit.

In providing a true cost tecovery fee, a jurisdiction attempts to reflect the true cost
associated with service. Any chatge below cost tecovery must then be subsidized through
general tax tevenue for that pottion of a setvice not covered by the fee. Additional
consideration should also be applied to what behaviots the Village is seeking to encourage ot
discourage. Variance requests come with tisks; ie. spending money for a setvice that may
not provide the answer sought. As the cost of a variance rises ot falls, so goes the level of
tisk cotrespondingly. These points are not offered with either a negative or positive
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connotation, rather as a postulate as to what the tolerance the community has towards

subsidizing a direct-to-customer setvice.

The challenge lies with the reasons one applies for a variance request. Some requests seek
adjustment due to a hardship, which prevents development of the land to the adopted,
typical, and expected standatds. If the lot is pie shaped through no fault of the requestor, is
it fair to require a variance fee to accommodate a typical development outcomer
Conversely, some requests teflect the mere wanton desire of the requestor to exceed zoning
provisions and the established standards of the community. In such cases, should the public
subsidize such an application for a development that seeks to exceed typical development
outcomes? Some requests seek to achieve some broader public purpose such as a Village
goal of accommodating affordable housing. Although a fee schedule may be designed to
accommodate a delineated Village goal which seeks to setve a broader public purpose, it
cannot be structured in such a way to reflect whether the request is for hardship or just
wanton desire. Such determinations ate often the very subject of a variance request itself,
hence why review ctitetia ate provided to the decision making body. Thus the first two
scenatio’s must be weighed against each other and the decision ultimately being the
provetbial “what is good for one, is good for the other.”” This report returns later to this
topic following the cost analysis review of the Village’s Variance procedure.

Variance costs — Sutvey says! Staff completed two separate reviews regarding variance
fees. 'The first is a step by step review of the Village’s efforts in processing a variance from
initial meeting to closing the file. The second was a review of variance fees of those
jutisdictions used for compatison in this repost and includes the South Miami’s and Cotal
Gables fee schedule. The following is the findings of that review.

In analyzing Public Heating Variances as applied to single-family homes the study considers
the typical amount of time spent for each task. The study was so tailored because Public
Heating Vatiance applications for commercial properties typically require longer and mote
complicated reviews. The fee study did not include the cost of the mailing notification or
newspapet advertisement as those ate charged separately. As with the variance fee, mailets
and newspaper ads are also based on cost tecovery and are charged separately. The same
teview procedute was applied to Administrative Variances. The study design captutes most
of the costs associated with providing such setvices. Various personnel costs are averaged at
the position's salary mid-point and then adjusted for benefits and those tangible items
essential to petrform the tespective position’s duties (i.e. vehicle, telephone, radio’s, and
computer). Not included in the cost study are papet/office matetials, printing/reproduction
equipment, or facility costs such as electricity, water ot tent. Table 2 represents a sumnary
of the findings from the study.
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Table 2. Cost Analys;s Fmdmgs

‘Variance Ty'

:Admmlstratwe i
Shed: Fence ‘Rec.Use’| - New -
3Setback: Lot Cov.: | ¢ SFR
_ $5085 - §741 | $9633
' | $932 87.|$932.87

--_-$191 871 '$30.43

The study teveals that Administtative Variances are generally revenue negative with losses
ranging from approximately $200 to $600. Only Administrative Variances associated with
new residential construction wete positive, at a modest $30.43 "profit." With regard to
Public Heating Variances, as applied to single-family homes, they are subsidized by general
tax revenue to the tune of approximately $1,000 per application.

Table 3 below depicts the vatiance fees of those jurisdictions utilized through-out the study
and includes Coral Gable, South Miami, and Cutler Bay. The cells shaded green reflect fees
roughly on par with that of the Village. Blue cells represent fees that are lower, whereas the
red cells reflect higher fees.

Table 3 Vanance Fee Companson Table

MiaMI Dade County
C:ty of South Miami

What is important to note in attempting to undetstand this table is that each jurisdiction
provides different methodologies to atrive at a fee. 'Table 3 simplifies, to the degree
possible, the various jurisdictions so that they may be viewed in some comparable way. As
can be seen above, the Village of Palmetto Bay falls more or less in the middle range of the
various tates charged by the jurisdictions reviewed. Hence our rate appears to be neither too
high not too low. Further, when filtering the table for those jurisdictions closest to the
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Village (Cutler Bay, Pinectest, Unincorporated Miami-Dade, South Miami, and Coral
Gables), we are generally within a similar fee range.

What to Chatge — the ptice is right. As previously presented in this repost, the price of
the vatiance, whether adjusted downwatds ot upwards will have the likely result of either
decreasing or increasing the number of vatiances requested each year. The reason is simply 2
question of risk avoidance behavior. As the price falls so does the aversion to risk; as the
cost rises, the invetse occurs. With each fall in price, the subsidy grows, the number of
vatiances tequests is likely to inctease, which in tutn increases the total subsidy provided by
tevenue collected through genetal taxation for all vatiance applications received. Again, this
is not to be viewed through a prism of good or bad, but rather outcomes. A lower fee,
coupled with a possible relaxation of vatiance review criteria, will likely have a direct impact
to the budget. The degtee of this impact is not clear as it is difficult to anticipate just how
many mote applications would be received and what fee the Council desites to charge,
Thus, the downward adjustment below cost recovety must be reflective of the community’s

values.

This dichotomy does not suggest either a positive or negative outcome. Again the issue
turns to the vety natute of the request, If a zoning application was sought to overcome a
burden to development, then fee reduction, i.e. subsidy, may make sense. However there is
an invetse to this scenatio. There may be zoning applications which ate requested merely
because the applicant wants to exceed the zoning standard, and in tumn, the predominant
development pattern of the neighborhood. Such a request could presumably include a full
waiver of the development provision. In this scenario, should the residents of the Village
subsidize such a tequest? Remember, regardless of the outcome, approval or denial, the cost
of the application remains relatively constant as it is reflective of the entire process.

When applied to Administrative Variance the concern is somewhat diminished. A fee
teduction may result in mote requests, however, the narrower range of the waiver somewhat
mitigates much of the abuse that may tesult from the applicant’s perceived reduced risk in

applying,

In light of the analysis presented in this repott, staff suggests user fees should be based upon
actual cost recovery. As is reflected in Table 2, our current fee structure does not recoup the
actual cost to the Village of providing for the variance process. Staff believes that the
disparity would grow ever greater if the analysis contemplated commercial uses.
Nevertheless, and consistent with Table 3, it is suggested the fee schedule remain unaltered
as the Village's vasiance fees appear to be within the mid-range - as compared to other
municipalities.
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CONCLUSION

The vatiance tool is an important relief procedure to those properties with hardships that
inhibit typical development outcotes. It should not be a procedure used simply to subvert
the Zoning Code. Remember, the Zoning Code is metely a reflection of the development
expectations of the community. If the Code is not reflective of those expectations, then it is
the Code that must be amended, not varied. Such a condition equally applies to the variance
code itself. Viewed from this ptism, adjustments to the vatiance code may be appropriate to
permit some contextual considerations of a requesting property and its sutrounding
development pattern. The hybrid methodology for vatiance review suggested in this report
may achieve an equilibtium which accommodates design flexibility with standards and
procedures appropriate to the nature of the request.

All of the jurisdictions studied in this tepott requite a user fee be paid in association with a
variance application. In so doing, each jurisdiction is by default secking to recover all or
some patt of the cost associated with the service provided. The principal idea in doing so is
to ensure the requestor of any given service is the direct beneficiary, and is not subsidized by
the general tax revenue of the jurisdiction. In this view, a vatiance should ptrovide for cost
recovery. However, the compromise position appears to be leaving the fees as they are
given the Village is a mid-range cost setvice providet.

In light of this report and its recommendations and suggestions, staff seeks additional
direction from the Mayor and Village Council,




ITEM 12B

To: Honotable Mayor and Village Council Date: December 30, 2013
From: Meighan Alexander, Village Clerk Re:  Revision to Section 10-11
L& (ol € relating to Composition of

Canvassing Board

AN ORDINANCE OF THE MAYOR AND COUNCIL OF THE VILLAGE
OF PALMETTO BAY, FLORIDA, RELATING TO ELECTIONS;
REVISING SECTION 10-11, CODE OF ORDINANCES OF THE
VILLAGE OF PALMETTO BAY, FLORIDA TO MODIFY THE
COMPOSITION OF THE VILLAGE OF PALMETTO BAY CANVASSING
BOARD; PROVIDING FOR THE REPEAL OF ALL CODE PROVISIONS
AND ORDINANCES INCONSISTENT WITH THIS ORDINANCE;
PROVIDING FOR SEVERABILITY; PROVIDING FOR CODIFICATION;
AND PROVIDING FOR AN EFFECTIVE DATE.

BACKGROUND AND ANALYSIS:

As discussed at the Committee of the Whole Meeting of December 17th, the current
composition of the Village’s Canvassing Board is insupportable due to the difficulty in being
able to obtain comitment from certain individuals who meet the qualifications defined by
Code.

Following discussion and suggestions by the Council and staff, I have worked with the
Village Attotney and have provided the attached Otdinance for consideration. The revision
relates to Section 10-11 of the Code, solely subsection b, whetein the composition of the
Canvassing Board would be modified, as follows:

1. a membet of the Miami-Dade County judiciary;
2. the Village Clerk; and
3. an elected or appointed official from Miami-Dade County.

Although staff had suggested and the Council discussed having a representative from Miami-
Dade County Elections, the Elections Department informed me that they no longer
patticipate in municipal canvassing boards; instead, they designate an elected official to act
on their behalf. Thetefore, we have modified the Otdinance to consider having the third
member of the Canvassing Board be an elected or appointed official.
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FISCAL IMPACT:
None,

RECOMMENDATION: Approval of first reading.




ORDINANCE NO.

AN ORDINANCE OF THE MAYOR AND COUNCIL OF THE VILLAGE
OF PALMETTO BAY, FLORIDA, RELATING TO ELECTIONS,
REVISING SECTION 10-11, CODE OF ORDINANCES OF THE
VILLAGE OF PALMETTO BAY, FLORIDA TO MODIFY THE
COMPOSITION OF THE VILLAGE OF PALMETTO BAY CANVASSING
BOARD; PROVIDING FOR THE REPEAL OF ALL CODE PROVISIONS
AND ORDINANCES INCONSISTENT WITH THIS ORDINANCE;
PROVIDING FOR SEVERABILITY; PROVIDING FOR CODIFICATION;
AND PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, the Chatter of the Village of Palmetto Bay provides the date of election, terms
of office and general information concerning the conduct of Village elections; and

WHEREAS, in 2004 the Village Council adopted Ordinance 2004-02, which established a
specific process for conducting elections and a Village Canvassing Board (the “Canvassing Boatd”);

and

WHEREAS, the Mayot and Council desite to modify the composition of the Canvassing
Boatd in order to allow for approptiate selection of individuals.

NOW, THEREFORE, BE IT ENACTED BY THE MAYOR AND COUNCIL OF
THE VILLAGE OF PALMETTO BAY, FLORIDA, AS FOLLOWS:

Section 1. Recitals. The above tecitals are true and correct and incotporated herein by
this reference.

Section 2. Code Amendment. Section 10-11 of the Code of Ordinances of the Village
of Palmetto Bay, Flotida, is heteby amended to read as follows:

CHAPTER 10 ELECTIONS
kkk
Sec.10-11.  Canvassing of election teturns; canvassing board; certificates of
election,
(a) All municipal elections shall be canvassed by the appropriate canvassing

board. Any election held in conjunction with a county, state or federal
election or any mail-ballot election shall be canvassed by the Miami-Dade
County canvassing board. Any special election of the village, or any election
not otherwise held in conjunction with a county, state or federal election,
shall be canvassed by the village canvassing board. The canvassing of

Pape 1 of 3
Additions shown by undetlining and deletions shown by eveesteiking,




election results shall be conducted under the applicable provisions of the

Florida Statutes.
(b) The village canvassing board shall be a panel composed of three individuals:

a membet of the Mlami»Dade County ]ud1<:1a1y, thevaﬁﬁ-Dade—Geaﬂ%y

Clerk, and an elected ot appomted ofﬁcml from anothe1 mumcmahtv w1thm

ansn»Dade Coungr E&m&efﬂaesem&mduﬂs—&te—m%e—se&e—ﬂ&eﬁﬂ%

(c) The village clerk shall ptesent a certiﬁcation of election resuits to the village
council at the first meeting of the village council following the election.

Section 3. Conflicting Provisions. The provisions of the Code of Ordinances of the
Village of Palmetto Bay, Florida and all ordinances or patts of ordinances in conflict with the
provisions of this ordinance are hereby repealed.

Section 4. Severability. The provisions of this Ordinance are declared to be severable,
and if any sentence, section, clause or phrase of this Ordinance shall, for any reason, be held to be
invalid or unconstitutional, such decision shall not affect the validity of the remaining sentences,
sections, clauses ot phrases of the Otdinance, but they shall remain in effect it being the legislative
intent that this Ordinance shall stand notwithstanding the invalidity of any patt.

Section 5, Codification. It is the intention of the Village Council and it is hereby
ordained the provisions of this Otrdinance shall become and be made part of the Code of
Otrdinances of the Village of Palmetto Bay, Flotida, that sections of this Ordinance may be
renumbered or re-lettered to accomplish such intentions, and that the word “Ordinance” shall be
changed to “Section” or other appropriate word.

Section 5. Effective Date. This otdinance shall take effect immediately upon
enactment.,
PASSED and ENACTED this day of February, 2014.
First Reading: January 6, 2014
Second Reading:
Attest:
Meighan Alexander Shelley Stanczyk
Village Clerk Mayot
Page 2 of 3

Additions shown by underlining and deletions shown by everstriking,




APPROVED AS TO FORM AND LEGAL SUFFICIENCY FOR THE
USE AND RELIANCE OF THE VILLAGE OF PALMETTO BAY ONLY:

John R. Herin, Jr.

Interim Village Attorney

FINAL VOTE AT ADOPTION:
Council Member Pattick Fiore
Council Member Tim Schaffer
Council Member. Joan Lindsay
Vice-Mayor John DuBois

Mayor Shelley Stanczyk
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